#26 3/26/73

Memorandum 7T3-37
Subject: Study 26 - Escheat (Unclaimed Property law)

Attached is a letter from the representative of American Express come-
menting on the decisions made at the last meeting.

The letter objects to the presumption added to the statute at the last
meeting. However, this objection 1s really to any change in the statute
vhich requires the keeping of the "negative" record, rather than to the pre-
sumption 1tself.

The staff does not recommend that any change be mede in the previously
approved recommendation. Attached 1s a copy of the recommendation (which
includes the text of the statute sa revised by the Commission at the last
meeting).

Respectfully submitted,

John H. DeMoully
Executive Secretary
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LawW OFFICES OF
ADAMS, DUQUE & HAZELTINE
S23 WEST SI1XTH STREET HENRY DUGUE (i804- 1971}
LOS AHGELES, CALIFORNLA BOOI4

TELERPHONE [2:13) B20C-1240

March 23, 1973

John H. DeMoully, Executive Secretary
California Law Revision Commission
School of Law = Stanford University
Stanford, California 94305

Re: evieion of the 1iforniz laimed Proper W

-

Dear Mr. DeMoully:

We have received copies of the tentative agenda for the
meeting of the Law Revision Commission in April together with the
minutes relating to the March 1, 2 and 3, 1973 meeting insofar as
they relate to escheat,

‘ With respect to the change in subdivision (b)(1) of Sec-
tion 1581, the change from "residence" to "address" does seem

proper.

We do not concur, however, with respect to the addition
to the statute that absence of an entry showing that the purchas-
er's address waé not in California establishes a rebuttable
presumption that the purchaser's address was in this State, I
.certainly appears that the Law Revision Commission is coming full
circle. If this presumption is added, your proposal will be
simply to eliminate a presumption that the purchaser is a Califor-
nia resident in favor of a presumption that 1f there 1s no affir-
mative record indicating otherwise, the purchaser's residence is
in California.

The effect of either of the presumptions wlll be essen-
tially the same, i.e., either will establish that the vast majority
of money orders escheat to the state in which purchased. The
relative burden of the two presumptions is, however, radically
different. The existing presumption creates no burden. Your pro=-
posed presumption creates an extenslve burden not only on the
individual sellers of money orders who must ask each purchaser
their address, but also on issuers of money orders who must make
and maintain records as t¢ the purchaser's address.



John H. DeMoully, Executive Secretary
March 23, 1973
Page 2 v

As you know, we have maintalned that the existing pre~
sumption of residence is valid. We fail to see how the new
proposed presumptlion is any more valld and again emphasize that
it will create a substantial burden on the issuer nd sellers
of money orders.

Very truly yours,
) Till e
WALLER TAYLOR/ II
WT:ls



RECOMMENDATION OF THE
CALIFORNIA LAW REVISION
COMMISSION
relating to

UNCLAIMED PROPERTY

Backgrodnd

The Califomia Unclaimed Property Law' provides a
comprehensive scheme for the escheat to the state of various kinds
of unclaimed personal property such as amounts held by sellers on
account of travelers checks and money orders. If the owner of such
property has failed to claim it for a specified period of time, the
statute requires the holder to report this fact to . the State
Controller. Subsequently, the pmperty is transferred to the custody
of the State Controller who thef holds it subject to the tlaim of the
owner. Little of such pmperty is ever reclaimed by the persons
entitled to it.

The Unclaimed Property Law, which was enacted in 1968
upon recommendation of the Law Revision Commission,’
superseded a prior statute based on the Uniform Disposition of
Unclaimed Property Act’®. A primary purpose of the 1968
enactment was to conform the prior statute to the Tules established
by the Supreme Court of the United States in Texas v. New

. Jersey.* In that case, the court held that only one state may escheat
intangible personal property even though the holder of the property
may be subject to the jurisdiction of several states. The court ruled
that (1) the state of the last kriown address of the owner as shown
by the records of the holder may escheat intangible personal
property’ and (2} if the records do not show an address of the
owner, the property may be escheated by the state where the
holder is domiciled.® ‘

Under the rules of Texas v. New Jersey, California is entitled
to escheat amounts held on account of travelers checks and money
orders sold by companies domiciled (incorporated) outside

](‘h;lpter 7 (commencing with Section 150K} of Title 10 of Part 3 of the Code of Civil
Prucedure.

bl

“%ap Revommendation Reloring to Escheas, 8 Cal. L. Revision Comm’n Reports 1001
11967).

94 Uniform Laws Ann. 416 {1965).

379 L5 674 (19630,

II the slate in which the owner had his last known address (as shown by the records of
the hetder) docs not provide fot the escheat of unclaimed propurty, the state where the

holdee is domiciled may escheat the property subject to a claim of the former state if its
taw later provides far the cscheat of such property.

3
4,

6In vases Talling in the secand category. i another state proves that the last known address
of the owner acfually was within it~ borders, that state may escheat the property and
recover i tom 1he holder or fram the state that first escheated il
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California only if the seller maintains a record showing the last
known address of the purchaser to be in California. Absent such a
record, the 5tate of incorporation is entitled to escheat such
amounts. Nevertheless, in recognition of the burden on the seller of
maintaining a record of the names and addresses of purchasers of
travelers checks and money orders, Code of Civil Pracedure
Sections 1511 and 1581 were enacted in 1968 as part of the
Unclaimed Property Law. '

Section 1511 creates a presumption affecting the burden of
proof that, *“where the records of the holder do not show a last
known address of the apparent owner of a travelers check or money
order, it is presumed that the state in which the travelers check or
money order was purchased is the state of the last known address of
the apparent owner.” This presumption was designed to avoid the
need to maintain a record showing name and address of the
purchaser and instead to permit escheat on the basis of the state
where the travelers check or money order was purchased, a fact
relatively easy to determine.” Section 1581 requires that the seller
maintain either a record showing the last known address of the
purchaser (permitting escheat under the rule of Texas v. New
Jersey) or a .record showing those travelers checks *and money
orders sold in California (permitting escheat under the presumption
created by Section 1511).

The statutory scheme outlined above is inconsistent with
Pennsylvania v. New York,® a 1972 decision of the United States
Supreme Court. In that case, the court held that escheat of amounts
held by Western Union on accouat of money orders is governed by
the rules set forth in Texas v. New Jersey. In Pennsylvania v. New
York. a number of states proposed that such amounts should
escheat to the states where the money orders were purchased, but
the court refused to make any exceptions to Texas v. New Jersey.
Accordingly, it is now clear that a presumption like the one created
by Section 1511 may not be used as the basis for the escheat of
money orders and travelers checks.

Revision of the Unclaimed Property Law

To conform the Unclaimed Property Law to the holding in
Pennsplvania v. New York and thus assure that California will
receive the property it is entitled to escheat under that decision, the
Commission makes the following recommendations:

(1) Section 1511 of the Code of Civil Procedure, which creates
a presumption that the state in which a travelers check or money
order was purchased is the state of the last known address of the
apparent owner {absent an address being shown on the records of
the holder), should be repealed. As indicated above, this
presumption is contrary to the holding in Pesnsyhvania v. New
York. Technical conforming amendments should be made to
Sections 1513 and 1542 of the Code of Civil Procedure.

(2) Section 158! of the Code of Civil Procedure, which
specifies the record required to be maintained by a person selling
travelers checks or money orders in this state. should be revised so

?Sm‘ descusswon In Recommendalion Relating (o Fychea!, & Cal L. Revision Comm'n
Reports LWHHL, T1OT0-E012 119671 See ulse discussion in the dissenting opinion in
Penrnsvivgnta v, N¥ew Fork, 407 L8, 206, 21 (1970,
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407 U8 206 (19721
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that it requires no more than the minimum record needed to satisfy
the requirements of Texas v. New Jersey and Pennsylvania v New
York. Specifically, Section 1581 should be revised to require that
the seller of a travelers check or money order in California (1)
determine from each purchaser whether his address is in California
and (2) make and maintain a record showing each travelerscheck or
money corder that was sold to a person whose address is not tn
California.? From this record, it can readily be ascertained which
travelers checks and money orders are sold to persons whose
address is in California; proof of the absence of an entry in the
record showing that the particular travelers check or money order
was sold to a person whose address was not in California establishes
that the travelers check or money order was sold to a person whose
address was in California.'®

The Commission has considered whether the seller should be
required to make an affirmative record when he sells a travelers
check or morney order to a purchaser who states that his address is
in California. A requirement that an affirmative record be kept
would impose a substantial burden on the seller. The Commission
has concluded that the keeping of the affirmative record is
unnecessary to protect California’s right to escheat sums payuble on
travelers checks and money orders and proposes that only a record
showing sales to persons whoee address is not in-California be
required. Texas v. New Jersey and Pennsyivania v. New York
require escheat to the ‘state of the apparent owner’s last known
address, and the required record will establish those instances where
California is the state of the apparent owner’s last knewn address.

Section 1581 should be further revised to delete the option
that permits compliance with the recordkeeping requirement
merely by maintaining a record of travelers checks and money
orders sold in this state. This option was designed to implement the
inpermissible presumption created by Section 1511.

(3) The Commission has been advised that legislation will be
proposed in the United States Congress to provide for the escheat
of the sum payable on a travelers check or money order to the state
of origin of the transaction wherein such travelers check or money
order was issued. To cover the possibility that the proposed
legislation wil} be enacted, the Commission recommends that a new
section be added to the Unclaimed Property Law to provide that
intangible personal property escheats to California in any case
where such property escheats to California under any statute of the
United States. In any case where property escheats under the
federal statute, the recordkeeping requirement of Section 1581
should not apply.

thjs Follows the suggestion in Penrsylvaria v. New York, 407 1.5, 206, 215, 222 {1972y,
that that decision can be implemented by a stale requirement that the person selling
troney orders keep adequate address records,

H'Sm.- Faid, Coade Se. 1272 (absence of entry in busingss records). A provision should be
added o Sechon 1581 (hat proaf of the absence of an entry showing that the
purchaser’s address was not in California establishes a rebutiable presumpticn that the
purchisser’s address wus i Californsa. This presumption should be one affecting the
burden of prouf. The presumption is justified because complisnce with the
recardkeeping sequirement is assured by the severe penaity provided for failure (o
comply with Section 15BY, Subdwvision (¢) of that section provides: “Any business
assonctation thut willfulty fails to comply with this section is liable to the stale for a civil
penalty of fve hundred dolars (350404 for each day of such fallure to comply, which
penatty may be recovered in an action brought by the State Controlier.™
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~ Need for Federal Legislation

The recommended revisions of the Unclaimed Property Law
are those necessary so that California will receive its share of the
funds it is entitled to escheat under the holding in Pennsylvania v.
New York. Nevertheless, the Commission recognizes that the
persen issuing & travelers check or monay order
will be required to make and maintain a record
that may have no use other than ultimately to per-
nit California to escheat the amounts he holds on
account of those few travelers checks and money
orders that are not cashed. As previocusly stated,
this situation is created by the holding in Pennsyl-
vania v. New York, and the only alternatives available
to California are to reguire the keeping of the record
or to give up its claim to the fuands.

The Comaission belfeves that

enactment of federal legislation offers the best long-range solution
to this problem. Accordingly, the Commission recommends that the
California Legislature adopt a Joint Resolution memorializing the
President and the Congress of the United States to enact fegislation
that would provide for the escheat of any sum payable on a inoney
order, travelers check, or similar written instrument to the state of
origin of the transaction wherein-such money order, travelers check,
or similar written instrument was issued. Such a federal statute
would provide a rule that would be administratively convenient
because a record of the state of origin i8 a simple one to make and
retain. The rule proposed is consistéat with the express purpose of
Texas v. New Jersey to achieve clarity, certainty, and ease of
administration. The recommended rule would distribute the escheat
of funds due on money orders, travelers checks, and similar written
instruments ratably among the states in proportion to the volume
of purchases of such instruments in each state. Since the vast
majority of money orders, travelers checks, and similar written
instruments ‘are purchased near the purchasers’ homes, the result
reached would approximate the result reached under the basic rule
promulgated in Texas v. New Jersey and Pennsvivania v. New York
(unclaimed property should escheat to the state of the last known
address of the last known owner). ‘

Recommended Legislative Measures

The Commission’s recommendation would be effectuated by
enactment of the tollowing measures:

T AT



1. Revizsions of Unclaimed Properly Law

An act to amend Sections 1513, 1542, and 1581 of, to add
chtz’on 1507 to, and to repeal Section 1511 of the Code of
Civil Procedure, relating to unclaimed property.

The people of the State of California do enact as follows:

SECTION 1. Section 1507 is added to Article 1
(commencing with Section 1500) of Chapter 7 of Title 10
of Part 3 of the Code of Civil Procedure, to read:

1507. Notwithstanding any other provision of this
chapter, intangible personal property escheats to this
state under this chapter in any case where such property
escheats to this state under any statute of the United
States. To the extent that the escheat of property to this
state is governed by the terms of a statute of the United
States which does not require the keeping of the record
required by Section 1581 in order to accomplish such
escheat, such record need not be made or maintained.

Corament. Section 1507 covers the possibility that legislation
may be enacted by the United States Congress to provide. {or
example, for the escheat of sums pavable on travelers chocks,
maoney orders, and similar written instruments to the statc of erigin
of the transaction wherein the instrument was issued, If such
legislation were enacted. Section 1507 would permit compliance
with the recordkeeping requirement of Section 1581 by a record
that shows mercly the state of origin of the transaction wherein the
instrument was issucd.

SEC. 2. Section 1511 of the Code of Civil Procedure is
repeated.

1511 Feor the purpeses of Seetion 1510. where the
records of the holder de not show & last knewn address of
the apparent owner of a travelers cheek or money order;
tt 9 presurned that the state in which the travelers eheek
or money order was purehased is the state of the last
lenoven address of the apparent owner: This presumption
13 & presummption affeeting the burden of preef:

Comment, Scction 511 s repealed because the presimption

created by the section is contrary to the holding in Penns franta v,
e bt 407 U8 206 6197,



SEC. 3. Section 1513 of the Code of Civil Procedure is
amended to read: '

1513. Subject to Seetiens Section 1510 and 154}, the
following property held or owing by a business
association escheats to this state:

(a) Any demand, savings, or matured time deposit
made with a banking organization, together with any
interest or dividends thereon, excluding any reasonable
service charges which may lawfully be withheld and
which do not (where made in this state) exceed those set
forth in schedules filed by the banking organization from
time to time with the State Controller, when the owner,
for more than 15 years, has not:

(1) Increased or decreased the amount of the deposit,
or presented the passbook or other similar evidence of
the deposit for the crediting of interest; or

(2) Corresponded in writing with the banking
organization concerning the deposit; or .

(3) Otherwise indicated an interest in the deposit as
evidenced by a memorandum or other record on file with
the banking organization. ' | |

{b) Any funds paid toward the purchase of shares or
other interest in a financial organization or any deposit
made therewith, and any interest or dividends thereon,
excluding any reasonable service charges which may
lawfully be withheld and which do not {where paid or
made in this state) exceed those set forth in schedules
filed by the financial organization from time to time with
the State Controller, when the owner, for more than 15
years, has not: :

(1) Increased or decreased the amount of the funds or
deposit, or presented an appropriate record for the
crediting of interest or dividends; or

(2) Corresponded in writing with the financial
organization concerning the funds or deposit; or

(3) Otherwise indicated an interest in the funds or
deposit as evidenced by a memorandum or other record
on file with the financial organization. ‘

(c} Any sum payable on a travelers check issued by a
business association that has been outstanding for more
than 15 vears from the date of its issuance, when the
owner, for more than 15 years, has not corresponded in
writing with the business association concerning it, or
otherwise indicated an interest as evidenced by a
memorandum or other record on file with such
association.

(d) Any sum payable on any other written instrument
on which a banking or financial organization is directly
liable, including, by way of illustration but not of
limitation, any draft, certified check, or money order,



that has been outstanding for more than seven vears from
the date it was payable, or from the date of its issuance
if payable on demand, excluding any charges that may
lawfully be withheld, when the owner, for more than
seven years, has not corresponded in writing with the
banking or financial organization concerning it, or
otherwise indicated an interest as evidenced by a
memorandum or other record on file with the banking or
financial organization. _

{e) Any sum payable on a money order issued by a
business association .(other than a banking or financial
organization) that has been outstanding for more than
seven years from the date it was payable, or from the date
of its issuance if payable on demand, excluding any
charges that may lawfully be withheld, when the owner,
for more than seven years, has not corresponded in
writing with the business association concerning it, or
otherwise indicated an interest as evidénced by a
memorandum or other record on file with the business
association. .

Comment. The amendment to Section 1513 deletes the
reference to Section 1511 which has been repealed.

SEC. 4. Section 1542 of the Code of Civil Procedure is
amended to read:

1542. (a) Atany time after property has been paid or
delivered to the State Controller under this chapter,
another state is entitled to recover the property if:

(1) The property escheated to this state under
subdivision (b) of Section 1510 because no address of the
apparent owner of the property appeared on the records
of the holder when the property was escheated under this
chapter, the last known address of the apparent owner
was in fact in such other state, and, under the laws of that
state, the property escheated to that state;

(23 The last known address of the apparent owner of
the property appearing on the records of the holder isin
such other state and, under the laws of that state, the
property has escheated to that state; or

+3+ The property 19 the sum payeble en a travelers
cheek or money order Hmt esehented to Hhis state by
the last kerown address of the appuarent owner was in faek
i such other state; and; under the hvws of that state; the
property esehested to that state; or .




4% (3) The property is funds held or owing by a life
insurance corporation that escheated to this state by
application of the presumption provided by subdivision
(b) of Section 1313, the last known address of the person

_entitled to the funds was in fact in such other state, and,
under the laws of that state, the property escheated to
that state.

(b) The claim of another state to recover escheated
property under this section shall be presented in writing
to the State Controller, who shall consider the claim
within 90 days after itis presented. He may hold a hearing
and receive evidence. He shall allow the claim if he
determines that the other state is “entitled to the
escheated property. A claim allowed under this section is
subject to the charge specified by subdivision {c) of
Section 1540.

Comment. Paragraph (3} of subdivision (a) of Section 1542
has been deleted because thai subdivision wuas designed to
implement the presumption created by Section 1511 and that
section has been repealed. See the Comment to Section 1511.

SEC. 5. Section 1581 of the Code of Civil Procedure is
amended to read:

1581. (a) Asused in this section, “instrument” means
a travelers check, money order (including but not limited
to a telegraphic money order), or similar written
instnuament.

¢b) Any business association that sells its travelers
cheels or meoney orders instruments in this state or that
provides such eheeles er erders instruments to others for
sale in this state shall either:

(1) Maintain Make and maintain a record of the narmes
and addresses of the purchasers of el travelers eheels and
meney orders sold on er after Januery 1 1965; te

it in this state; er Indicating all
instruments that are sold in this state on or after January
1, 1974, and with respect to such instruments determine
from each purchaser whether his address is in this state
and make and maintain a record indicating those
instruments sold in this state to persons whose address is
not in this state; and

(2) Maintain a record indicating these travelers

_eheeks&ﬂdmeﬁeyefdeﬁﬂmtafeseléiﬁt-hissk&te&ﬁer
a&er}mwh&%&&ndp&y%efh&ss@&%ebhes&m&%h&t
this ehapter provides eseheat to this state any record with



respect to instruments sold before January 1, 1974, in this
state from which it can be determined whether the
purchaser’s address was in this state.

(c) With respect to the record required by paragraph
(1} of subdivision (b), proof of the absence of an entry

showing that the purchaser’s address was not in this state
establishes a rebuttable presumption that the purchaser’s
address was in this state. This presumption is a
presumption affecting the burden of proof.

b} (d) Fhe Anyrecord required to be maintained by
this section may be destroyed after it has been retained
for such reasonable time as the State Controller shall
designate by regulation. ¥ the business asseeintion
complies with paragraph {8) of subdivision {a}; the State
maintain the reeord deseribed in peragraph 4 of -
subdivision o If any provision of this ehupter or
applieation thereof to any person or eircumstanee is held
invalid; the requirement of paragraph {8) of subdivision
{&) that the business asseciation pay to this state the sumy
thet this chapter provides eseheat to this state is satisfied
by payraent to this stete of the sums that eseheat te this
state under the provisions of this chapter which ean be

{e} (e) Any business association that willfully fails to
comply with this section is liable to the state for a civil
penalty of five hundred dollars ($500) for each day of
such failure to comply, which penalty may be recovered
in an action brought by the State Controller.

Comment. Section 1581 is revised to require the keeping of a
record that will satisfy the requirements of Pemnnsvivania v New
York, 407 U.S. 206 (1972). See Recommendativn Relariig fo
Unclaimed Property, 11 Cal. L. Revision Comm’n Reports 401
(1973), .

Sectivn | 581 applies to all “business assoctations™ that seli the
types of instruments described in subdivision (a). See Scction
1501{cy {defining “business association”}. Accordingly, Sedtion
PS&T applics not only to banks and sanilar financal oreanizations
Tl alsn 1o othes Business associations, such as check sellers und
cish ers, that sell or provide tor sale the mstruments described in
subdivision (al.

As to the eilecl of the enacthinent of fvdenn begslation on the
recordheeping reguirement of Scotion 1581, see Section 1507,



1f. Joinl Resolation Memorializing the President and the Llungre#

Assembly Joint Resolution No. 27—Relative to escheat of
intangible abandoned property.

WHEREAS, In Texas v. New Jersey, 379 U.S. 674 (1965),
it was held that (1) the state of the last known address of
the owner as shown by the records of the holder may
escheat abandoned intangible personal property and (2)
if the records do not show an address of the owner, the
property may be escheated by the state where the holder
is domiciled; and

WHEREAS, In Pennsylvania v. New York, 407 US. 206
(1972), it was held that the rules of Texas v. New Jersey
govern which state may escheat abandoned sums payable
on money orders and (by necessary implication) on other
similar instruments; and

WHERFAS, The states wherein the purchasers of monev

orders and travelers checks reside should, as a matter of
equity among the several states, be entitled to the.
proceeds of such instruments in the event of
abzndonment of the sums payable on such instruments;
an

WHEREAS, The booké and records of banking and
financial organizations and business associations engaged
in issuing and selling money orders and travelers checks
often do not as a matter of business practice show the last
known addresses of purchasers of such instruments; and
- WHEREAS, It is now necessary for each state (other
than the state that is the domicile of the issuer) to enact
legislation requiring banking and financial organizations
and business associations engaged in issuing and selling
money orders and travelers checks to make and maintain
a record showing the last known address of the
purchasers of such instruments in order that the state be
entitled to escheat the amounts it is entitled to escheat
under Texas v. New Jersey and Pennsylvania v. New
York; and

WHEREAS, Obtaining, maintaining, and retrieving such
records often serves no purpose other than to protect the
interest of the state in being entitled to escheat
abandoned sums pavable on such instruments and
imposes a significant cost on the holder of the abandoned
property; and

~10-



WHEREAS, The great majority of the purchasers of
money orders and travelers checks reside in the state
where such instruments are issued or sold; now,
therefore, be it

Resolved by the Assembly and Senate of the State of
California, jointly, That the Legislature of the State of
California respectfully memorializes the President and
the Congress of the United States to enact legislation that
would provide for:the escheat of any abandoned sum
payable on a money order, travelers check, or similar
written instrument to the state of origin of the transaction
wherein such money order, travelers check, or similar
written instrument was issued; and be it further

Resolved, That the Chief Clerk of the Assembly
transmit copies of this resolution to the President and
Vice President of the United States, to the Speaker of the
House of Representatives, and to each Senator and
Representative from California in the Congress of the
United States.
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